TEXAS ANNEXATION BATTLES
A FEW PRACTICAL LESSONS LEARNED THE HARD WAY

Presented by:
JERRY E. DRAKE, JR.,
Deputy City Attorney
City of Denton, Texas
215 E. McKinney
Denton, Texas 76201
Written by:
WM. ANDREW MESSER
BENNETT M. WYSE
Messer, Campbell & Brady
6351 Preston Road, Suite 350
Frisco, Texas 75034

State Bar of Texas
21 ANNUAL SUING AND DEFENDING GOVERNMENTAL
ENTITIES COURSE
July 16-17, 2009
San Antonio
st

CHAPTER 18

JERRY E. DRAKE, JR.
Deputy City Attorney
215 E. McKinney
Denton, TX 76201
(940) 349-8333

Jerry Drake is a Deputy City Attorney for the Denton City Attorney’s Office, where he
is assigned primarily to land use issues and litigation. He was admitted to the State Bar
of Texas in 1985, the United States District Court for the Northern District of Texas in
1986, the United States District Court for the Eastern District of Texas in 1988, and the
Fifth Circuit Court of Appeals in 1986. He received his J.D. from Southern Methodist
University in 1985, and his BSME from Southern Methodist University in 1981.

Wm. Andrew Messer
Andy specializes in governmental law, defense litigation and appeals. He has over 19 years
experience involving claims of police liability, civil rights, discrimination, land use, annexation,
employment, competitive bidding, city ordinance defense, condemnation, contact, and tort claims of
personal injury, property damage, and wrongful death. He has successfully defended numerous
governmental entities in trial courts and appellate courts, state and federal, including briefing to the
Texas Supreme Court and the United States Supreme Court. Among his appellate decisions are:
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Trussell, 10 S.W.2d 407 (Tex. App. – Waco 1999, no pet.); In re Jobe, 42 S.W.3d 174 (Tex. App. –
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not negligent. Andy also recently successfully defended an annexation dispute between two cities,
where the victor city retained its annexation of a 3500+ acre mixed-use development planned to be
located on the Dallas North Tollway. Andy is also representing a city in a case pending before the
Texas Supreme Court on a million dollar breach of contract case, where the Court is expected to
address issues of first impression under the newly enacted Local Government Code contract waiver
provisions.
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State Bar of Texas Suing & Defending Governmental Entities course. He acts as city attorney for
seven Texas cities.
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TEXAS ANNEXATION BATTLES
(A Few Practical Lessons Learned the Hard Way)

Texas annexation law is complex. Very complex. It is also confusing.
Very confusing. Much has been written about annexations, both procedural
and substantive. Little has been written about annexation litigation. This
seminar deals with the suing and defending of governmental entities – not
the complexities of annexation procedures. This paper thus will deal
straightforwardly with annexation litigation strategy – with a few Texas
slogans thrown in for good measure to illustrate the practical principles.
1.

He’s So Dumb, He Doesn’t Know Whether It’s Raining Or
Someone’s Pissin’ On His Boots ― President Lyndon Baines
Johnson. The first and foremost lesson in annexation battles involves analyzing
the claimed annexation error. Two completely different outcomes will usually
result, depending on classification of the alleged error. Thus, the classification of
the type of error is critical in annexation litigation. There are two types of
annexation errors ― procedural and substantive. Procedural errors are voidable;
substantive errors are void. Classifying the annexation error as either procedural
or substantive sounds straightforward, but many times it is not nearly that clear.
Some errors are clearly procedural, e.g., City of Rockwall v. Hughes, 246 S.W.3d
621, 627 (Tex. 2008)(failing to comply with procedures in the Texas Annexation
Act “such as providing proper notice for hearings, conducting the required
hearings, and providing an annexation plan” are procedural); Alexander Oil Co. v.
City of Seguin, 825 S.W.2d 434, 438 (Tex. 1992) (mere irregular exercise of valid
authority must be brought by the state in quo warranto proceedings); State v. City
of Waxahachie, 17 S.W. 348, 349-350 (Tex. 1891)(holding that lack of notice to
some voters in the area does not render annexation void); May v. City of
McKinney, 479 S.W.2d 114, 120 (Tex. App. –Dallas 1972, writ ref'd
n.r.e.)(holding that insufficiency of notice prior to enactment of annexation
ordinance was procedural); Werthmann v. City of Fort Worth, 121 S.W.3d 803,
806 (Tex.App. – Fort Worth, 2003, no pet.)(holding that the annexation plan
requirement of Section 43.052 was procedural).
Some annexation errors are clearly substantive, e.g., annexing territory that
exceeds the statutory size limits, Alexander Oil, 825 S.W.2d at 438 (it is wellestablished that a municipality may only annex in any one calendar year up to
10% of its incorporated area); annexations beyond the 10% rule are made without
statutory power and “utterly void.” Deacon v. City of Euless, 405 S.W.2d 59, 64
(Tex. 1966); cf, Munday ISD v. Knox City ISD, 254 S.W.2d 381 (Tex. 1953)
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(school district that annexed 24% of its area, exceeding the 10% rule applicable to
school districts, was declared void); Deacon v. City of Euless, 405 S.W.2d 59, 64
(Tex.1966) (declaring attempted annexation of territory “null and void” because it
exceeded statutory size limitations); non-contiguous and non-adjacent
annexations, City of Willow Park v. Bryant, 763 S.W.2d 506 (Tex. App. – Fort
Worth 1988, no writ)(annexations of lands not adjacent and contiguous to a
municipality are void ab initio); City of West Lake Hills v. State ex rel. City of
Austin, 466 S.W.2d 722, 729- 30 (Tex. 1971) (holding that ordinances attempting
to annex noncontiguous and nonadjacent land in violation of statute were invalid);
describing annexed territory where the boundaries do not close, State ex rel. Rose
v. City of La Porte, 386 S.W.2d 782 (Tex. 1965); annexation ordinances
containing vague and ambiguous property descriptions or containing property
descriptions that do not close, See City of Missouri City v. Senior, 583 S.W.2d
444, 446 (Tex. Civ. App. – Houston [1st Dist] 1979, writ ref’d n.r.e.).
Many annexation errors have never been classified by the courts, e.g., where the
annexation ordinance and city council minutes are irreconcilable; where
annexation proceedings involved constitutional infirmities (e.g., serving
simultaneously in two municipal offices (councilmember and city secretary), in
violation of article XVI, section 40 of the Texas Constitution; and, where the
annexations may have involved crime or fraud (e.g., tampering with a
governmental record in violation of Texas Penal Code § 37.10). The line dividing
void and voidable errors is often blurry. Therein lies the rub.
2.

Don’t Kick A Fresh Turd On A Hot Day. Once the annexation error has
been classified, the proper procedure follows. If a city fails to follow annexation
procedures, the annexation ordinance is merely voidable and only the State of
Texas can file suit by quo warranto proceedings. May v. City of McKinney, 479
S.W.2d 114, 120 (Tex. Civ. App. – Dallas 1972, writ ref'd n.r.e.); City of Houston
v. Harris County Eastex Oaks Water & Sewer Dist., 438 S.W.2d 941, 944 (Tex.
App. – Houston [1st Dist.] 1969, writ ref'd n.r.e.); City of Irving v. Callaway, 363
S.W.2d 832, 834-35 (Tex. Civ. App. – Dallas 1962, writ ref'd n.r.e.); Lefler v. City
of Dallas, 177 S.W.2d 231, 233-34 (Tex. Civ. App. – Dallas 1943, no writ);
Werthmann v. City of Fort Worth, 121 S.W.3d 803, 807 (Tex. App. – Fort Worth
2003, no pet.). This is the exclusive remedy. A neighboring municipality has no
standing to challenge the annexation. If your city has been sued by a neighboring
city for a procedural annexation error, file a plea to the jurisdiction. The claim
should be dismissed. See City of San Antonio v. Summerglen Property Owners
Ass'n Inc., 185 S.W.3d 74, 90 (Tex. App. – San Antonio 2005). If the annexation
error is substantive, a declaratory judgment action is proper. It can be filed by a
neighboring city. It is well-settled that a collateral attack can be made where the
challenged annexation is void. City of Rockwall v. Hughes, 246 S.W.3d 621, 627
(Tex. 2008); Alexander Oil Co. v. City of Seguin, 825 S.W.2d 434, 436 (Tex.
1992).
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Never Wrestle A Pig – You Both Get Muddy And The Pig Just Likes
It. Sometimes your battle isn’t with another city, but with a developer. Having
the benefits of nearby municipal infrastructure, but lacking the density and use
burdens associated with zoning, locating a development within a city’s
extraterritorial jurisdiction (ETJ) can be an attractive alternative for many
developers. Because of the operation of vested rights laws, and the so-called “fast
track” exception to the three-year annexation plan requirement for sparsely
populated areas, such a developments can spark a race between the city and the
developer to see if the city can annex the area before the developer vests rights by
submitting a complete plan for development. See, Tex. Loc. Gov’t Code §§
43.002, 43.052 and Chapter 245. The Texas Supreme Court’s decision in City of
Rockwall v. Hughes, 246 S.W.3d 621 (Tex. 2008), and in their refusal of writ in
JNC Partners Denton, LLC v. City of Denton, 190 S.W.3d 790 (Tex. App. – Fort
Worth 2006, pet. denied), shortcut the argument of whether arbitration stands as a
statutory alternative to quo warranto actions for (h)(1) annexations, where the
landowner alleges that a city is deliberately annexing smaller areas in order to fall
under the 100-parcel threshold. The Court refused to go beyond the plain
meaning of the statute, effectively reinforcing the need to challenge under quo
warranto.

4.

Telling A Man To Go To Hell And Making Him Do It Are Two
Entirely Different Propositions. If you are thinking about suing a
neighboring municipality over an annexed area, give it strong consideration. Do
not file suit unless you (i) are willing to spend significant sums of money on legal
costs in the next few budget years; (ii) have an excellent rapport with the mayor,
councilmembers, and city manager; (iii) can withstand adverse publicity on
multiple occasions; (iv) are (by court order) willing with hand over the annexed
property (and its ad valorem taxes and economic development potential) to your
neighboring city; and (v) have job security. You must be well-prepared for
annexation litigation. It is usually a bet-the-city, high stakes proposition. Don’t
bring a knife to a gunfight.

5.

Only Fools Argue With Skunks, Mules, Or Cooks. If you are sued by a
neighboring municipality (even many years after an annexation), do not count on
limitations to save you. In 2001, this defense was severely limited. Previously,
there was a two-year statute of limitations on annexations. See Tex. Loc. Gov’t
Code 43.901. City of Murphy v. City of Parker, 932 S.W.2d 479, 481 (Tex.
1996). Now, there is no statute of limitations for post-2001 annexations. It’s a
free-for-all, with no time limit to sue.

6.

If you are sued by a
neighboring municipality (even many years after an annexation), do not count on
a validation statute to save you. In 1999, this defense was severely limited. See
Tex. Loc. Gov’t Code § 51.003. In years past, the Texas Legislature generally
enacted a validation act with each legislative session, blessing many irregular

Don’t Drink Downstream From The Herd.
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municipal transactions. See TEX. REV. CIV. STAT., articles 974d through 974d-44.
Now, there is no validation for void acts. Tex. Loc. Gov’t Code § 51.003(b)(1);
see also City of Kermit v. Spruill, 328 S.W.2d 219, 222 (Tex. Civ. App. – El Paso
1959, writ ref’d n.r.e.)(a validation statute does not cure an “ambiguous, vague or
uncertain ordinance”); City of Missouri City v. Senior, 583 S.W.2d 444, 44849 (Tex. Civ. App. – Houston [1st Dist] 1979, writ ref’d n.r.e.)(a validation statute
cannot cure a defective property description); City of West Lake Hills v. State ex
rel City of Austin, 466 S.W.2d 722, 730 (Tex. 1971); State ex rel Rose v. City of
LaPorte, 386 S.W.2d 782 (Tex. 1965) (annexations of noncontiguous property are
not cured by a validation statute); and Senior, 583 S.W.2d at 448 (annexation
ordinances with property descriptions that do not close are not subject to a
validation statute). Void annexations after 1999 can be attacked at any time.
Caveat annexor!
7.

Don’t Squat With Your Spurs On. Watch your emails as city attorney.
They can be used against you as evidence in an annexation proceeding. In re
Spiritas Ranch Enters., LLP, 218 S.W.3d 887 (Tex. App. – Fort Worth 2007,
orig. proc.)(email from city attorney formed the basis on part for granting
mandamus relief against city).

8.

He’s As Confused As A Cow On Astroturf. If your city is sued to void an
annexation, consider filing a counterclaim. The attacking neighboring city may
not expect it. Raise the ante. Painstakingly review the neighboring city’s
annexations step-by-step, procedure-by-procedure, ordinance-by-ordinance (even
back to the date of original incorporation) to find void annexation errors that will
dismantle your neighbor. The best defense sometimes is a good offense. An
example counterclaim is attached as Exhibit A.

9.

Only A Buzzard Feeds On Friends. To avoid annexation disputes, it is
prudent to enter interlocal boundary agreements ― before a dispute begins. This
proactive, single step could save your municipality thousands, even hundreds of
thousands, of dollars in legal fees to resolve a boundary dispute in the courts. An
example boundary agreement is attached as Exhibit B.

Texas is experiencing an explosive growth in its population. Texas cities are some
of the fastest-growing cities in the United States. Last year, four cities were in the top ten
fastest growing cities in the country (Round Rock was No. 2; McKinney was No. 5,
Killeen was No. 9, and Fort Worth was No. 10). According to some national authorities,
the unilateral annexation power held by Texas cities is the primary difference between
the flourishing cities of Texas and the declining urban areas in other parts of the nation.
Without annexation, Texas cities would languish economically, as do northern cities with
limited or no annexation power. According to a 2003 report issued by the Perryman
Group, a respected economic and financial analysis firm, restricting annexation would
result in a loss of more than $300 billion in gross state product over the next thirty years,
the state would lose 1.2 million jobs and 2.3 million in population. Municipal annexation
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is a powerful engine that drives the Texas economy. As cities grow, annexation battles
ensue. It is hoped that the foregoing lessons will provide some meaningful direction in
these hard-fought battles.
Now let that teach you a lesson ― I don’t know just what it is.
Mark Twain, Memories speech, 1906
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ATTACHMENT A
CAUSE NO. 2006-40184-362
CITY OF CELINA,
Plaintiff/ Counter-defendant,
v.
CITY OF PILOT POINT,
Defendant/ Counter-plaintiff,
v.
TALLEY RANCH MANAGEMENT,
LTD., a Texas limited partnership,
Defendant/Intervenor.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE DISTRICT COURT

DENTON COUNTY, TEXAS

362nd JUDICIAL DISTRICT COURT

CITY OF PILOT POINT’S
FIRST AMENDED COUNTERCLAIM
TO THE HONORABLE COURT:
COMES NOW, City of Pilot Point (hereinafter “Pilot Point”), counter-plaintiff, filing this first
amended counterclaim and for cause of action would show the Court as follows:
I. FACTUAL BACKGROUND
1.

Counter-plaintiff City of Pilot Point is a Type A general law municipality operating under

the laws of the State of Texas.
2.

Counter-defendant City of Celina is purportedly a home-rule municipality, but when it

passed Ordinances 71-2 and 71-3, Celina was a Type A general law municipality with a population of less
than 5000 inhabitants.
3.

On March 2, 1971, the City of Celina held a City Council meeting purportedly enacting

two ordinances, Nos. 71-2 and 71-3. The two ordinances ostensibly enacted a “spoke” annexation,
extending from the “hub” of the city limits outward many miles along six roadways. One of the purported
spoke annexations was Farm to Market Road 455 from the existing Celina city limits to the Denton-
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Collin County line. To Pilot Point’s knowledge, none of the annexed territory was owned by Celina at the
time of annexation. Since adoption of Ordinances 71-2 and 71-3, Celina has taken actions to assert
jurisdiction over various tracts of property, including annexation Ordinance Nos. 2006-16 and 2005-39.
4.

Ordinances 71-2 and 71-3 are void. At the time of the annexations involving Ordinances

71-2 and 71-3, Celina had less than 5000 inhabitants.

At the time of the annexations involving

Ordinances 71-2 and 71-3, Texas law provided that Celina’s extraterritorial jurisdiction was one-half mile
from its existing boundary. TEX. REV. CIV. STAT. ANN. art. 970a § 3.A(1). Extraterritorial jurisdiction
establishes mandatory limits on annexation. A city may annex only within the confines of its
extraterritorial jurisdiction. TEX. REV. CIV. STAT. ANN. art. 970a § 7. Celina’s annexations under
Ordinances 71-2 and 71-3 exceeded the one-half mile extraterritorial limit by many miles, and therefore
are illegal and void. Because the ordinances are void, subsequent validation statutes do not apply. TEX.
LOC. GOV’T CODE § 51.003(b)(1).
5.

Celina Ordinances 71-2 and 71-3 are also vague, ambiguous and uncertain:
•

Irreconcilable conflict between Official City Council minutes and City
Ordinances. The Official City Council minutes reflect that only one ordinance
was adopted at the March 2, 1971 City Council meeting, not two ordinances. Yet
both 71-2 and 71-3 indicate they were passed and “correctly recorded” that same
date. If Ordinances 71-2 and 71-3 both were passed at the March 2, 1971 City
Council meeting, the Ordinances are inconsistent with the official City Council
vote and official City Council minutes of the meeting. This presents an
irreconcilable conflict.

•

Official City Council minutes do not reference Ordinances 71-2 or 71-3. The
March 2, 1971 Official City Council minutes at which the two ordinances were
passed do not specify a particular ordinance of annexation, whereas the previous
February 2, 1971 official City Council minutes specify the adoption of Ordinance
71-1 by name. The ordinances are vague, ambiguous and uncertain because it
cannot be ascertained which, if any, ordinance was passed at the March 2, 1971
City Council meeting since nothing in the City Council minutes connects
Ordinance 71-2 or 71-3 to the official City Council minutes or vote.

•

Signature of City Secretary is different. The City Secretary signature on the
City Council minutes is different than the City Secretary signatures on
Ordinances 71-2 and 71-3.

8

Texas Annexation Battles

Chapter 18

•

City Secretary not present at the City Council meeting, although she
certified the passage of the ordinances. The Official City Council minutes
state that only the Mayor, City Council members, and City Manager were present
for the subject City Council meeting. The Official City Council minutes do not
indicate that the City Secretary was present at the subject City Council meeting
to record the motion, vote, or proceedings, although she certified Ordinances 712 and 71-3 as being “DULY PASSED AND APPROVED” by the City Council.

•

Ordinance typing different. The typing contained in Ordinance 71-2, the first
page, appears different than the typing on pages 2 and 3 of the same Ordinance.

•

Ordinance labels different. The labels designating Ordinances “71-2” and “713” appear to be from different handwriting, although both ordinances were
purportedly passed the same date and the same time.

•

Questionable official city maps. The maps contained in the city’s official
annexation notebook representing Ordinances 71-2 and 71-3 are not contained in
the original ordinances and do not accurately reflect the purported annexations of
Ordinances 71-2 and 71-3.

•

Illegal procedure. Ordinance 71-2 says there is no need for an application or
petition for annexation. This violated Texas law. TEX. REV. CIV. STAT. ANN. art.
974g.

•

Irreconcilable factual conflicts. Ordinance 71-2 says there are no inhabitants
on the annexed tracts; Ordinance 71-3 says there are inhabitants on the annexed
tracts. The Ordinances contain irreconcilable conflicts.

•

Irreconcilable conflicts in number of annexations and property description.
There are 7 tracts purportedly annexed in Ordinance 71-2, but only 4 tracts
purportedly annexed in Ordinance 71-3. The Ordinances contain irreconcilable
conflicts.

•

Illegal property descriptions. The property descriptions in both 71-2 and 71-3
do not close, and are vague, ambiguous and inconsistent.

•

Illegal capacities of a City Councilmember. The City Secretary in the official
City Council minutes is C.O. Webster. C.O. Webster was also listed as a Celina
City Council member at all times material, including the subject City Council
meeting. Serving in two municipal capacities at one time is unconstitional,
violating article XVI, section 40 of the Texas Constitution. Serving in these two
municipal capacities at one time also violates the common-law doctrine of
incompatibility.

A copy of the March 2, 1971 Official City Council minutes and Ordinances 71-2 and 71-3 are
attached as Exhibits 1, 2, and 3, respectively, and are hereby incorporated by reference.
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II. CLAIMS
6.

Pilot Point incorporates the preceding paragraphs as if fully set forth herein.

7.

The Texas Uniform Declaratory Judgment Act, TEX. CIV. PRAC. & REM. CODE § 37.001

et seq. provides that “[a] person … whose rights, status, or other legal relations are affected by a statute,
municipal ordinance, contract, or franchise may have determined any question of construction or validity
arising under the instrument, statute, ordinance, contract, or franchise and obtain a declaration of rights,
status, or other legal relations there under.”
8.

Pilot Point is entitled to a declaratory judgment that Celina’s attempted annexations as set

forth in Ordinances 71-2 and 71-3 exceed the legal limits of it’s extraterritorial jurisdiction, and the
Ordinances are vague, ambiguous, uncertain, and void ab initio. Celina was without authority to make
such annexations, and therefore, they are void from their inception.
9.

Pilot Point is further entitled to a declaratory judgment that all actions taken by Celina

since the adoption of Ordinances 71-2 and 71-3 which require, state, refer to, or assume that Celina
acquired jurisdiction or extraterritorial jurisdiction through the illegal annexations, including but not
limited to Ordinance Nos. 2006-16, 2005-39, or the approval of any plat or development agreement,
likewise are void ab initio, since they are premised solely upon the validity of Ordinances 71-2 and 71-3,
which were void from inception. Certain subsequent annexations would also not be contiguous to the
Celina city limits after Ordinances 71-2 and 71-3 are void. Contiguity is required by law for annexation.
TEX. LOCAL GOV’T CODE § 42.021. For illustrative purposes, a map of Celina is attached as Exhibit 4,
which approximately identifies the multiple, void roadway annexations under Ordinances 71-2 and 71-3.
10.

Pursuant to Tex. Civ. Prac. & Rem. Code Chapter 37, Pilot Point has been required to

retain the services of attorneys to enforce the rights between the parties and is entitled to recover
reasonable and necessary attorney’s fees. Pilot Point is entitled to the recovery of the reasonable and
necessary attorney’s fees for the preparation and trial of this case, and additional attorney’s fees in the
event of an appeal or other proceedings before the Fort Worth Court of Appeals or the Texas Supreme
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Court.
WHEREFORE, PREMISES CONSIDERED, counter-plaintiff City of Pilot Point requests that
the Court award the following relief against the City of Celina:
1.

A declaratory judgment that Celina’s Ordinances 71-2 and 71-3 be declared null, void,
and illegal;

2.

A declaratory judgment that actions taken by Celina predicated upon, or required as a
basis, in any way, the validity of Ordinances 71-2 and 71-3, be declared null, void, and
illegal;

3.

All costs, expenses, and attorney’s fees incurred in connection with this action; and

4.

For all further relief, at law and in equity, to which the City of Pilot Point may show itself
justly entitled to receive.
Respectfully submitted,

___________________________
WM. ANDREW MESSER
STATE BAR NO. 13472230
BENNETT M. WYSE
STATE BAR NO. 24008315
MESSER, CAMPBELL & BRADY, LLP
6351 PRESTON, SUITE 350
FRISCO, TEXAS 75034
972.424.7200 – TELEPHONE
972.424.7244 – TELECOPIER
COUNSEL FOR CITY OF PILOT POINT

CERTIFICATE OF SERVICE
This will certify that a true and correct copy of the foregoing document has been sent to the all
parties via fax and certified mail on this the 12th day of June, 2007.

___________________________
WM. ANDREW MESSER
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ATTACHMENT B

Interlocal Boundary and ETJ Contract
This Interlocal Boundary and ETJ Contract with Attachments 1 through 5
attached hereto (hereinafter “Boundary Contract”) is entered into by and between the
City of Lavon, a general law municipality located in Collin County, Texas (“Lavon”), the
City of Nevada, a general law municipality located in Collin County, Texas (“Nevada”),
the City of Wylie, a home rule municipality located in Collin, Dallas and Rockwall
Counties, Texas (“Wylie”), the City of Rockwall, a home rule municipality located in
Rockwall County, Texas (“Rockwall”) and the City of Garland, a home rule municipality
located in Dallas and Collin Counties (“Garland”) (each individually referred to as a
“City” and collectively referred to as the “Cities”), each acting through their duly
authorized representatives.
WHEREAS, Lavon, Nevada, Wylie, Rockwall and Garland are adjacent
municipalities that currently or will in the future share common boundaries and that are
empowered by state law and the Constitution to establish their respective corporate
boundaries; and
WHEREAS, Garland has agreed to release certain portions of its extraterritorial
jurisdiction to the other Cities (hereinafter “Released Boundaries”) and to disannex
certain property and/or annex certain property, in exchange for the commitment of the
other Cities to refrain from annexing any property within Garland’s extraterritorial
jurisdiction without the consent of Garland and to refrain from litigation involving the
various boundaries and extraterritorial jurisdiction (“ETJ”) of the Cities; and
WHEREAS, the Cities seek to avoid certain conflicts and uncertainty relative to
the extent and location of their respective corporate limits and ETJ; and the potential
for litigation involving the same; and
WHEREAS, each of the Cities has reviewed their respective corporate
boundaries and ETJ based upon their respective populations, Chapter 42 of the Texas
Local Government Code, and the location of the Released Boundaries and has
determined that such tracts would be better served by the municipal services of the
Cities as reflected in the attached map; and
WHEREAS, the Cities find and determine it necessary for the health, safety
and welfare of their residents to confirm boundaries and make certain agreements and
adjustments regarding their respective corporate boundaries and ETJ; and
WHEREAS, this Boundary Contract is made under the authority granted by and
pursuant to Texas Interlocal Cooperation Act, Article 791 of the Texas Government
Code, as amended, providing for the cooperation between local governmental bodies,
for beneficial governmental purposes; and
WHEREAS, the Cities have each submitted to their respective governing
bodies an ordinance approving this Boundary Contract which confirms and adjusts
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their respective corporate boundaries and ETJ, as set forth herein and in the attached
Boundary and Proposed ETJ Map (the “Boundary Map”), together with individual
maps of Rockwall, Wylie, Nevada and Lavon (collectively referred to as “Boundary
Maps”), copies of which are attached hereto and incorporated herein as Attachments
1-5.
NOW THEREFORE, for and in consideration for the mutual covenants and
agreements contained herein, the Cities agree as follows:
SECTION 1
INCORPORATION OF PREMISES
The above and foregoing premises are true and correct and are incorporated
herein and made a part hereof for all purposes.
SECTION 2
OBLIGATIONS AND AGREEMENTS OF THE CITIES
2.01

Release of ETJ by Garland. Garland hereby releases certain portions of its
ETJ to the other Cities for inclusion in their ETJ, as shown on the colored
portions of the Boundary Maps, (the “Released Boundaries”).

2.02

Annexations and/or Disannexations by Garland. Garland hereby agrees to
initiate annexation and/or disannexation of certain property as shown on the
Boundary Map within ninety (90) days of Garland’s execution of this Boundary
Contract.

2.03

Boundaries. The Cities covenant and agree that from and after the approval
and execution of this Boundary Contract by each of the respective Cities, the
boundaries in the depicted area of the respective corporate limits and ETJ of
Lavon, Nevada, Wylie and Rockwall as to the dealings between these Cities
shall be those shown on the attached Boundary Maps. The Cities covenant
and agree that no City shall assert any police powers or other governmental
powers, nor annex property or expand ETJ, into any area depicted on the
Boundary Maps as being within another City’s corporate limits, boundaries or
ETJ without such City’s written consent. A City may otherwise expand its ETJ
in accordance with state law; however, in no event may a City’s ETJ include an
area shown on the Boundary Map to be within the corporate boundaries or ETJ
of any other City, without such City’s written consent.

2.04

Adoption of Official Map. The respective governing bodies of the Cities shall
take appropriate action to effectuate the terms of this Boundary Contract
approved hereby through the adoption of an official map (“Official Map”)
showing their respective boundaries and ETJ as required by Section 41.001 of
the Texas Local Government Code. The Official Map of each City shall be filed
by each respective City with the appropriate county clerk(s) within thirty (30)
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days of adoption of the City’s Official Map, and a copy of each City’s ordinance
adopting, and authorizing the execution of this Boundary Contract, after the
effective date, shall be filed in the deed records of the appropriate counties
where the Cities are situated.
2.05

Prior Annexations. The Cities, other than Garland, agree and covenant that all
prior annexations or actions by the Cities in conflict with the boundaries
reflected in this Boundary Contract are hereby rescinded, voided, and repealed
to the extent of that conflict, and the Cities, other than Garland, relinquish any
conflicting ETJ under Texas Local Government Code section 42.023, as
amended. Each City fully waives and releases, to date, any and all claims of
every conceivable nature against each other City and their respective City
Council members, officers, employees and representatives regarding this
Boundary Contract, the ordinance adopting and authorizing this Boundary
Contract, and any and all boundary, ETJ, and annexation issues or claims,
demands, controversies or causes of action, including under the Declaratory
Judgment Act.

2.06

Resolution of Boundary and ETJ Disputes. The Cities acknowledge that the
boundaries and ETJ depicted on the attached Boundary Maps are not
described by metes and bounds and are approximates. The Cities agree to
determine and establish such boundaries depicted on the attached Boundary
Maps along property lines where possible and to use their best efforts to
resolve issues relating to the fixing or setting of the exact location of the
boundaries and ETJ consistent with the Boundary Maps. If the Cities are
unable to resolve issues related to the location of the boundaries and ETJ
shown on the Boundary Maps, the affected Cities shall submit such disputes to
Garland for resolution. The decision of the Garland City Council as to such
disputes shall be final.
SECTION 3
TERM / CONSIDERATION

3.01

The Cities agree and stipulate that the mutual covenants and agreements
contained herein, and the actions taken by each of the Cities in fulfilling its
agreements hereunder are good and valuable consideration for this Boundary
Contract. The Cities further agree that the boundary and ETJ adjustments
made hereunder constitute additional good and valid consideration and serve
the valid government purpose of establishing and confirming corporate
boundaries and ETJ.

3.02

It is the intent of this Boundary Contract that Garland shall retain sole and
exclusive extraterritorial jurisdiction over its property located near Lake Lavon
as more particularly described and/or depicted in Attachments 1-5, attached
hereto and incorporated herein (the “Garland Property”). If any party to this
Boundary Contract (other than Garland), by legal proceedings or other legal
process, either directly or by supporting a third party in doing so, (1) challenges
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or contests this Boundary Contract or any of its provisions or attempts in any
manner to oppose or set aside the provisions hereof or impair or invalidate any
of its provisions; or (2) attempts to annex or assert any form of extraterritorial
control over the Garland Property, then any transfer or release of ETJ as to that
City is revoked and shall be disposed of as if that contesting City had never
been a party to this Boundary Contract such that no transfer or release of ETJ
had ever been made to that City.
SECTION 4
GENERAL PROVISIONS
4.01

Default. In the event of a breach of this Boundary Contract by any party hereto,
one or more of the other parties may pursue only injunctive relief or specific
performance through declaratory judgment. The Cities waive and release all
other remedies.

4.02

Additional Documents. The Cities agree to cooperate fully and in good faith to
execute any and all supplementary documents and to take all actions which are
necessary to give full force and effect to the basic terms of this Boundary
Contract.

4.03

Relationship of Parties. The parties understand and agree that each of the
Cities performing obligations required by this Boundary Contract is acting as an
independent entity and that the execution of this Boundary Contract shall not be
construed as creating a joint venture or agency relationship by or among any
one or more of the Cities. Each party hereto is an independent governmental
entity acting pursuant to the state laws and local ordinances regulating its
conduct, and by execution of this Boundary Contract, the parties make no
representations regarding the validity of the actions taken by any of the other
parties hereto.

4.04

Third Party Beneficiaries. Nothing in this Boundary Contract shall be construed
to create any right in any third party not a signatory to this Boundary Contract
and the parties do not intend to create any third party beneficiaries by entering
into this Boundary Contract.

4.05

Immunity. Nothing in this Boundary Contract shall be deemed a waiver of the
governmental, sovereign, or official immunity afforded by law to the Cities,
either individually or collectively. The parties stipulate that this Boundary
Contract is not subject to the terms of Local Government Code Ch. 271,
Subchapter I.

4.06

Notices. All written notices required under this Boundary Contract must be
hand delivered or sent by certified mail return receipt requested addressed to
the proper party at the following addresses:

16

Texas Annexation Battles

Chapter 18

City of Lavon:
Attention:
Address:
Phone Number:
Fax:

Mayor
120 School Road, Box 340, Lavon, TX 75166
(972) 843-4220
(972) 843-0945

City of Nevada:
Attention:
Address:
Phone Number:
Fax

Mayor
424 E. FM 6, Nevada, TX 75173
(972) 853-0027
(972) 853-0027 (telephone prior to faxing)

City of Wylie:
Attention:
Address:
Phone Number:
Fax:

City Manager
2000 State Highway 78 North, Wylie, TX
75098
(972) 442-8100
(972) 442-8115

City of Rockwall:
Attention:
Address:
Phone Number:
Fax:

City Manager
385 S. Goliad, Rockwall, TX 75087
(972) 771-7700
(972) 771-7727

City of Garland:
Attention:
Address:
Phone Number:
Fax:

City Manager
2000 N. Fifth, Garland, TX 75040
(972) 205-2000
(972)

Each party may change the address to which notices are sent by giving the
other parties written notice, within ten (10) days, of the new address in the
manner provided by this paragraph.
4.07

Capacity. Each of the signatories below hereby represents that this Boundary
Contract has been approved by his or her City Council and that he/she has full
capacity and authority to sign and assume all obligations granted and assumed
under this Boundary Contract.

4.08

Waiver of Breach. Forbearance or waiver of one or more instances of breach
of this Boundary Contract by any party shall not constitute a continuing
forbearance or a waiver of any subsequent breach of this Boundary Contract.
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4.09

Applicable Law / Venue/ Mediation. This Boundary Contract shall be construed
under, and in accordance with the laws of the State of Texas, and exclusive
venue shall lie in Collin County, Texas. If one or more disputes arise with
regard to the interpretation, performance and/or breach of this Boundary
Contract or any of its provisions, the Cities agree to attempt in good faith to
resolve same by scheduling and attending one day of mediation. The
mediation shall be conducted within 30 days of the dispute with a mediator
agreed to by the Cities, and the cost of the mediation shall be shared equally by
the Cities. If a City refuses to mediate, that City shall not recover or seek to
recover attorney’s fees or costs in any lawsuit brought to construe or enforce
this Boundary Contract.

4.10

Legal Construction/Severability. In case any section, article, paragraph,
provision, sentence, clause, phrase or word provisions contained in this
Boundary Contract shall for any reason be held by a court of competent
jurisdiction to be invalid, illegal, or unenforceable in any respect, such invalidity,
illegality, or unenforceability shall not affect any other provision of this Boundary
Contract, and this Boundary Contract shall be construed as if the invalid, illegal,
or unenforceable provision had not been included in this Boundary Contract.
Such holding shall not affect the validity of the remaining portions of this
Boundary Contract, and the respective governing body of each of the Cities
hereby declares it would have passed and approved such remaining portions of
this Boundary Contract despite such invalidity, which remaining portions shall
remain in full force and effect. The parties expressly agree that if, as of the
effective date of this Boundary Contract, any portion of the corporate limits or
ETJ of any City shown on the Boundary Map is within the corporate limits or
ETJ of any other city that is not a party to this Boundary Contract, the
remainder of the Boundary Contract shall remain in full force and effect as if
such property had not been included.

4.11

No Actions Inconsistent with this Agreement. Garland shall not release any
portion of its ETJ to any party to this Boundary Contract or to any city that that
is not a party to this Boundary Contract in a manner inconsistent with the
Boundary Map.

4.12

Entire Agreement. This Boundary Contract constitutes the sole and entire
agreement of the Cities and supersedes any prior understandings or written or
oral agreements between the Cities relating to the subject matter of this
Boundary Contract.

4.13

Construction. This Boundary Contract has been negotiated by the parties and
shall be deemed drafted equally by all parties hereto. The language of all parts
of this Boundary Contract shall be construed as a whole according to its fair
meaning, and any presumption or principle that the language herein is to be
construed against any party shall not apply.
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4.14

Amendment. No amendment, modification, or alteration of the terms of this
Boundary Contract shall be binding unless it is in writing, dated subsequent to
the date of this Boundary Contract, and duly approved and executed by the
authorized representative of each of the Cities to this Boundary Contract;
however, Cities may adjust mutual boundaries with other cities without the
written consent of any of the other parties to this Boundary Contract.

4.15

Counterparts. This Boundary Contract may be executed in a number of
identical counterparts, each of which shall be deemed an original for all
purposes.
[The remainder of this page is left blank intentionally.]
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________________________________
Mayor
City of Lavon, Texas

EFFECTIVE DATE: ______________

ATTEST:

______________________________
City Secretary
City of Lavon, Texas

APPROVED AS TO FORM:

______________________________
City Attorney
City of Lavon
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________________________________
Mayor
City of Nevada, Texas

EFFECTIVE DATE: ______________

ATTEST:

______________________________
City Secretary
City of Nevada, Texas

APPROVED AS TO FORM:

______________________________
City Attorney
City of Nevada
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________________________________
Mayor
City of Wylie, Texas

EFFECTIVE DATE: ______________

ATTEST:

______________________________
City Secretary
City of Wylie, Texas

APPROVED AS TO FORM:

______________________________
City Attorney
City of Wylie
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________________________________
Mayor
City of Rockwall, Texas

EFFECTIVE DATE: ______________

ATTEST:

______________________________
City Secretary
City of Rockwall, Texas

APPROVED AS TO FORM:

______________________________
City Attorney
City of Rockwall
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________________________________
Mayor
City of Garland, Texas

EFFECTIVE DATE: ______________

ATTEST:

______________________________
City Secretary
City of Garland, Texas

APPROVED AS TO FORM:

______________________________
City Attorney
City of Garland
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Attachment 1
Overall Boundary Map
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Attachment 2
Lavon Exhibit
Map
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Attachment 3
Nevada Exhibit
Map
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Attachment 4
Wylie Exhibit
Map
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Attachment 5
Rockwall Exhibit
Map
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